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N THE SUPREME COURT OF THE UN TED STATES

- - - - - - - - - - - - - - - =X
UNI TED STATES, ET AL.,
Petitioners
V. : No. 02-361
AMERI CAN LI BRARY ASSCCI ATI ON,
INC., ET AL.
e ¢

Washi ngton, D.C
Wednesday, March 5, 2003

The above-entitled matter cane on for oral

argunent before the Suprene Court of the United States at

10: 25 a. m
APPEARANCES:

THEODORE B. OLSON, ESQ, Solicitor General, Departnent of

Justice, Washington, D.C.; on behalf of the

Petitioners.

PAUL M SM TH, ESQ, Washington, D.C., on behalf of the

Respondent s.
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PROCEEDI NGS
(10: 25 a.m)

CH EF JUSTI CE REHNQUI ST: W' Il hear argunent
first this norning in No. 02-361, the United States v. the
American Library Associ ati on.

General d son.

ORAL ARGUMENT OF THEODORE B. OLSON
ON BEHALF OF THE PETI TI ONERS

MR COLSON. M. Chief Justice, and nmay it please
t he Court:

When |ibraries block Internet pornography from
their conputer termnals, they are sinply declining to put
onto their conputer screens the same content they have
traditionally excluded fromtheir bookshel ves. By
offering Internet access w thout pornography, freedom of
speech is expanded, not abridged. Under the Children's
Internet Protection Act, or CIPA no Internet speech is
prohi bited, inhibited, threatened, or chilled. Libraries
are sinply exercising their discretion as to the content
that their libraries will contain, the historic discretion
to exercise that -- that authority, and to how their
library resources will be used.

QUESTION. M. dson, you have a nunber of
i mportant |egal concepts to address. | have three factual

questions. |'ve been through the extensive opinion of the
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district court, and -- and they nmay be inportant for ne.
Three different things.

When the library patron requests that the filter
be di sabl ed, does he have to explain why he wants it
di sabl ed?

MR OLSON. No. Shall | wait until you' ve
asked --

QUESTI ON: Go ahead.

MR CLSON. It's ny understanding that the --
the library patron would not have to explain any reason
why he was asking a site to be unblocked or the filtering
to be disabl ed.

QUESTION:  That's the next question. Do you ask
site by site or can | -- can the library patron say,
unbl ock the whol e thing?

MR OLSON: The library patron, if the patron is
an adult, can ask the -- the entire filtering to be
di sabl ed, and the library may disable -- | nean, elimnate
the filtering with respect to specific sites either on
their own or at the request of a patron.

QUESTION: Al right.

And third, the district court said in sone cases

it takes 24 hours to a week. |Is that the usual thing or
does -- in many cases can the librarian just push a
but t on?
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MR OLSON: | think that it is -- it is -- the
record is not clear on that, and I -- but ny -- ny
experience and ny judgnment in connection with our
preparation is that it need not be a very difficult thing.
It's sonething that |ibraries can do wi thout a great dea
of difficulty. But to the extent that it took any tine at
all, it would be the sane as asking for a book that is not
on the shelf or asking for an inter-library |oan, the kind
of customary things that |ibrary patrons do when they ask
for a book or a resource in a library.

QUESTION: Is -- is there anything in the
statute that would prohibit a library fromdoing the
followi ng? Any adult who wants to watch the thing w thout
the screen, cone up and ask, do you want to do it, and you
-- we can tell you, don't watch these obscene child
por nogr aphy, et cetera. Then we disconnect it. Does the
statute prohibit the Iibrary fromdoing that?

MR CLSON. |If | understand your question
correctly, I -- | know of nothing in the statute that
woul d prohibit the library fromdoing that, provided that
the -- the person asks and the patron asking is an adult.

The First Amendnent does not require libraries
to sponsor the view ng of pornography. Wen Gover nnment
gives financial aid to speech on Governnment prem ses, it

may make rational choices as to what not to finance.
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Those -- that -- that doctrine is consistent wth this
Court's previous decisions. In connection with this
particul ar content, Congress and this Court have found

t hat Governnent has -- the Governnent has a conpelling
interest in preventing the dissem nation of obscenity,
chil d pornography, and in the case of mnors, nateri al
that is harnful to children. Such material has been
traditionally excluded frompublic libraries, and
Governnent has a basic, fundanental right in addition not
to associate wth or finance pornography.

QUESTION: Isn't part of the problemthat a | ot

nore i s being excluded? | nean, as | understand it, the
statute requires that a -- a filter of some sort be used.
Filters are not sold -- the blocking devices are not sold

or prepared apparently in terns of the concepts that the
statute uses. The conpanies that do prepare themw || not
even di sclose what in fact they are blocking so that it
seens that an inevitable price of this is bl ocking nore
than -- than the statute requires, and that's even w t hout
getting into the question of blocking material for adults
as -- as opposed -- that -- that mght be unsuitable for
children, but certainly aren't for adults.

How do you -- how do you get over the probl em of
the -- sort of the -- the inprecision, the crudity, the

overkill of the bl ocking devices?
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MR OLSON: Justice Souter, that is -- that is
true that any systemis going to involve sone over-
bl ocki ng and under - bl ocki ng because it's inpossible to
know what is going to be comng over the Internet or
i mpossi ble to make systens that are perfect. But that's
consistent with what -- the historical decisions that
|'i braries have nade.

QUESTION: But there's one thing that is clearly
i nconsistent | think, and that is when the libraries nake
-- historically have nade these decisions, they've known
what they weren't buying or weren't stocking on their
shel ves, and here they don't --

MR OLSON.  Well --

QUESTI ON:  -- because they -- the bl ocking
makers regard that as proprietary infornmation

MR COLSON: It's -- there's several answers to
that it seens to nme. |In the first place, libraries have
known that they have not stocked pornography, and it's not
because of space, popularity, or expense. They have
chosen traditionally not to stock that type of nmaterial.
Every tinme a library decides not to subscribe to a
magazine, it is over-blocking in a sense. A nagazi ne nay
have three pornographic pictures in it or sexually
explicit pictures in --

QUESTION: But it -- but it does know what the
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magazine is, and here it does not know what the website
I S.

MR OLSON: It knows what the magazi ne has been.
It may not know what the nmagazine is in the future.
Furthernore, librarians don't read every book.

QUESTION:  No, but it -- you know, it knows it's
Pl ayboy or whatever the nagazine is, and here it doesn't
know what the website is that's bei ng excl uded.

MR OLSON: Yes, but it can -- it can test this
-- what we're saying here wwth respect to that is over-
bl ocki ng or under-blocking is a necessary part of the
l'i brary function of making appropriateness judgnents with
respect to content generally. That's the type of
di stinction --

QUESTION.  Well, I -- 1 have a problemwth --
with that. It -- it seens to ne a |arge part of your
argunment is you want us to think of this just in the sane
context of the librarian going through a Iist of books and
deci di ng what books to buy. But the Internet isn't |ike
that. Wiat is it? There's a -- 1.5 mllion new entries
into the systemevery day? This is a whole new nmedi um
It's not like a library.

MR OLSON.  Yes. And, Justice Kennedy, it seens
to -- it seens to the Governnment and it seenmed -- it

seened to Congress that gross judgnents are going to have
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to be made. These libraries, as the record reflects and
the findings of the district court reveal, traditionally
or -- or customarily block e-mail, chat, ganbling, gam ng,
dating services, and sone of them as reflected -- | think
it's on page 37, 38 of the appendix to the jurisdictional
statenent -- make -- nake judgnments with respect to what's
appropriate, what's offensive. Those types of judgnents
are bei ng nmade.

Yes, this is a new nediumand it's --

QUESTION:.  Well, but CGeneral dson, there are
supposed to be 90, 000 books a year published in the United
States. Do you think librarians know the contents or even
know of the existence of all of those 90,000 books?

MR OLSON: No, that -- M. Chief Justice,
that's our point. This is a difference in quantity, but
it is not a difference generically fromwhat |ibraries
traditionally have done.

QUESTI ON:  But when the |ibrary nmakes a book
decision, doesn't it nmake a decision that says, we wl|l
not put God's Little Acre on our shelves? It's a yes or
no decision with respect to the book. It's quite true
there are I ots of books out there that the library not --
may not know about, but when it nakes a decision not to
put it on the shelf, it knows what it's deciding not to

do, and here it doesn't.
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MR COLSON:. Well, in a specific situation, a
library mght know that. A library mght decide that it
woul d just stock history books or just stock -- stock
novel s of a particular period. There's nothing to suggest
that libraries don't have the right to nmake those
deci sions and customarily make those deci si ons.

QUESTI ON: Sure, but sonebody along the line
knows what they've decided to buy within the category and
what they haven't decided to buy.

MR CLSON. Well, that's right, but the
traditional decisions that |ibraries have nade -- and the
appel l ees do not dispute this -- is that libraries have
not chosen to stock the types of material on their shel ves
that they're now being asked to keep out with respect to

the Internet. This is a simlar decision with a different

medi um

QUESTION: No, but that's -- that's true. But |
think the thing that -- one of the things that's troubling
us is they're -- they're -- they are -- they are forced,

by virtue of that decision, not to stock a | ot of other
material, and they don't even know what it is and there's
no way for themto find out.

MR OLSON. But, Justice Souter, they -- they
may on their own -- there's a -- there's -- one of the

materials that's in the record i s soneone that nade a
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study of several hundred thousand sites and deci ded which
ones were properly blocked or inproperly blocked. Those
types of studies may be used to unblock sites, to nodify
the filtering system Libraries could get together and
create their own filtering systemrather than the ones
that are --

QUESTION:. Could the library in -- Ceneral
A son, in view of what you answered earlier, you said any
patron could say, | want to unblock everything. Could the
library say, well, we want our staff to have access to
everything? Therefore, we are going to unbl ock everything
for the computers that we use internally. | thought the
answer to that question was no, but it seens inconsistent
with the answer that you gave. A patron says, | want to
see everything. Fine.

MR OLSON: Well, | -- | believe that the answer
is that, A the librarian can, in response to a request
froma patron, unblock the filtering nmechani sm al toget her
And secondly, | think it's not entirely -- it's not -- the
statute doesn't get into it, but it -- but it seens
entirely consistent with what |1've just said, and | think
consistent with the inport of your question is that the
library staff can disable the filter in order to nake
j udgnent s about whet her sonet hi ng has been, quote,

properly or inproperly bl ocked.
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QUESTI ON:  Because one of the things that was
criticized about this statute was that every term nal
even the ones in the librarian's own office, closed

office, has to have this filtering. But your answer is,

no, they don't. You -- you nake it sound like it's really
the library's option. |If they want to put everything on,
t hey can.

MR OLSON:. | -- | was answering your question

with respect to what the staff may review in making the
adm ni strative decisions with respect to unbl ocking or

ot her decisions with respect to the inplenentation of the
statute. The statute speaks in terns of having in place
this technol ogi cal mechani sm by which this material can be
filtered out or is designed and calculated to do that. It
doesn't -- the statute does not require perfection. It
doesn't require librarians to act in --

QUESTION:  Ceneral dson, if | understand the
situation correctly, the libraries are wasting a | ot of
noney litigating. They could sinply hire sonebody to cone
into the library every day and say, please unbl ock
everything, and then they could do it.

MR OLSON:. Wth respect to that patron. |
nean, the -- the -- if ny answer suggested that the
l'ibrary could just switch off the filter on a daily basis,

| didn't nean to say anything renotely |like that.
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QUESTI O\ Ch, okay.

MR COLSON. It -- this -- particular patrons may
say, |I'minvestigating breast cancer. This -- the sites
-- sone of the sites that I'mlooking for I can't find,
and they appear to be on block. Can those sites -- or
|'ve heard about these sites -- be unbl ocked?

QUESTION. O -- or he can say, according to
you, what do you care what |'minvestigating? | just want
the site unblocked. Isn't that right?

MR OLSON. That's -- that's correct. Yes,
that's correct.

QUESTION: | wonder how -- how effective that --
that systemis in -- in achieving sone of the goals of the
statute which -- which is not just that -- that sone
peopl e using the -- the Net happen to stunbl e across
por nogr aphi ¢ stuff but al so, passing by, see it, and --
and i ncl uding children.

MR CLSON. That -- that nmay happen, Justice
Scalia. The systemis not perfect. It is not going to be
perfect. But what it does, it's a reasonable, rational
articulation by Congress of an attenpt to decide --

QUESTION:. Wiy couldn't the -- why couldn't the
children be protected by having two screens? One screen
for the kids; the other for the adults. One is bl ocked,

the other isn't.
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MR COLSON: Well, | think that is -- again, is a
practical judgnent that may work in sonme libraries. It
m ght require a great deal nore resources fromlibrarians.
It mght require establishing different screens and
mechani sns. Yes, there are ways in which Congress could
have done this differently, but this is a rational
j udgnent, consistent with --

QUESTION: May | go back to Justice G nsburg's
question with respect to the library staff on the
unbl ocking? | -- | think her original question was, could
the library say, we want our staff to have free access on
the conputers that they use, not that we want themto be

able to | ook behind the block to see what's bei ng kept

out. W just want themto have a free computer. |Is -- is
that a violation of the statute? | had thought it was --
MR OLSON. | think that the -- ny answer to

your question, if | understand it correctly, is that the
conputers in the library, if the library uses the -- the
Federal funds with either respect to the discounts or the
subsi dies, direct subsidies, all the conputers in that
i brary nmust be equi pped with the technol ogy protection
neasure with respect to each of those conputers.

QUESTION:.  And that would include the staff
conput er s.

MR COLSON. Yes. But that does not preclude the
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staff fromdetermning, in connection with specific
requests --

QUESTION:  Yes, but that's not the question.

The question is can the library say, this is ridicul ous
bl ocking this stuff for our staff. W're not going to

bl ock them The staff conputers are either going to have
no bl ocks or every norning we will press the button that
unbl ocks the staff conputers.

MR COLSON  Well --

QUESTION:  That would violate the statute,
wouldn't it?

MR OLSON. Well, one could -- you're in an
area, it seens to ne, that -- where there m ght be an as-
applied challenge. W' re tal king about a facial challenge
to the constitutionality of the statute.

QUESTION:. And we want to know t he extent of the
statutory prohibition

MR OLSON: | -- | understand that. | -- and
the -- your -- the inport of your question suggests that
in this situation a librarian mght exercise this
discretion with respect to a filter. 1 don't think in the
first place --

QUESTION. Al | want to know i s whet her they
can do it without violating the statute.

MR CLSON. M answer to your question is that
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to the extent that librarians are disabling the filter for
the performance of their admnistrative function --

QUESTION: That's not ny question. The library
sinmply says, we want our staff to have free conputers.

MR OLSON. | don't think so, Justice Souter.

QUESTION: That would violate it.

MR OLSON. That's right. But renenber, this is
in the context of -- of nmaterial that's been traditionally
excluded by libraries, that libraries are free to put on
their shelves in the formof books anytine they want.

It -- the -- the position of the district court
and the position of the appellees is that the libraries,
by doing this, violate the First Anmendnent right of their
patrons. | don't think that would be an issue in that
context, and we're suggesting that the patrons have a
right to Internet access anywhere they want outside the
federally subsidized library.

And the library has several choices it may nake
here. The library mght not have Internet. Maybe it's
not appropriate for that particular library. The library
may have Internet with the filtering and accept Feder al
noney with respect to putting in the conputers. O the
library --

QUESTION:. Could the library do this? Could the

i brary say, okay, we're -- we're certainly going to
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conply wwth the statute for the library, but we are going

to -- we are going to establish -- or the city says, we
wll establish a separate office? It's called the -- the
conmputer viewing office. It has a separate budget from
the library. It's in a separate building. It has a

separate staff. Admnistratively it's different. And
with respect to the conputers in -- in that establishnent,
we're not going to ask for any Federal subsidies and the
conputers are going to be wi de open. Any reason they
couldn't do it?

MR QOLSON. | -- | think they could. They could
ei ther have a separate branch where separate Federal funds
are not being obtained, or you're tal king about a separate
admnistrative ability --

QUESTI ON:  Yes.

MR OLSON. -- facility. | don't -- | don't
believe that the statute would prohibit that set of
oper ati ons.

QUESTION:  Yes, but it would apply if they had,
say, ten conputers and nine of themwere financed by the
Federal subsidy and one of them was independently
financed. That one would be covered by the statute.

MR OLSON: Yes, it would, Justice Stevens,
al t hough --

QUESTION: And if you rely on the -- on the
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Spending dause to justify this restriction, how do you --
how does that justification apply to that tenth conputer?

MR OLSON: Because it's a reasonable condition

to the operation of the funds. In the first place,
Justice Stevens, in -- the Internet is going to cone
t hrough one opening, and the -- the various different

conmputers will be plugged up to that one opening so that
the -- the technol ogical answer in part to your question
Isit's -- the -- the library would have to decide --

QUESTION. Well, you -- you could have it on a
separate phone line, it seens to ne.

MR OLSON. Yes, the library could do that sort
of thing, but it would --

QUESTION:  The statute woul d still apply.

MR OLSON: Yes, it would. Yes, it would.

QUESTION:  And how do you justify that under the
Spendi ng d ause?

MR OLSON: W believe that it's a reasonable
condi tion that Congress reasonably -- the patrons may not
be able to distinguish where the --

QUESTION. Well, wouldn't it be equally
unreasonable if we said it applies to separate facilities
too? | don't know why -- | don't understand the
di stinction between a branch library that has one conputer

init and a big central library wth 10 conputers, one of
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which is separately financed.

MR COLSON. Well, again, as we said in our
briefs, that to the extent that that is an issue, it
shoul d be nade -- that point should be made in a -- in an
as-applied challenge to the statute, as opposed to a
chal l enge on the face. W don't think it's
technol ogically going to be a problemand we do think that
Congress can reasonably have assumed we're using Federal
noney to finance Internet in this library. Patrons are
going to be exposed. If you're going to take the noney,
we would |i ke patrons not to be exposed in this manner to
that material, and the Congress could well have deci ded
that it -- the taxpayers don't want to be associated with
a subsidy of that types of material -- that type of
material which has traditionally been excluded fromthe
libraries in any event.

QUESTION:. Well, you're saying not only that
they -- that they don't want to be associated with the
subsidizing of it, but they -- you're saying they don't
want to subsidize an operation which includes sone
nonsubsi di zed material of this sort. Don't you have to
say that in --

MR OLSON: | -- well, | think that that woul d
be a reasonabl e choice for Congress to nake.

QUESTION:  You say they've nade it.
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MR CLSON: Well, with respect to all of the
conputers in the library in -- in that narrow context,
yes, but I do think that that's the -- we're getting down
to the refinenents of particular applications and those
types of chall enges have not yet been nade.

QUESTI ON:  CGeneral dson, the words of the
statute itself, though -- there is sone anbiguity. |It's
-- with regard to disabling the filter, the words are for
bona fide research or other Iawful use. And aml| right in
t hi nki ng that your prior answer neant other |awful use
means anything? So, in effect, for an adult anything but
obscenity would be a | awful use.

MR OLSON: | believe that that's -- that's --
wel |, child pornography woul d al so be excluded. Both
obscenity and child pornography --

QUESTI ON:  Yes.

MR OLSON: -- there are Federal crimna
statutes wth respect to both of those. And -- and again,
this is a reasonable effort by the library -- by the

Congress to nake rational decisions with respect to
all ow ng for sone escape for people who are doi ng research
or for other appropriate purposes.

QUESTION:  Yes, but -- but how woul d t hat
aut hori ze the unbl ocking entirely which would let in not

just the material that's useful for research, but also
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obscenity, also child pornography? Howis that allow ng a

-- a lawful use? That's allowi ng an unlawful use, isn't

it?

MR OLSON. Well, I -- 1 agree with that, but --

QUESTION:. So if you agree with it, it means
that -- that --

MR OLSON: If -- if -- excuse ne, Justice
Scal i a.

QUESTION:. No. | think if you agree with it, it
-- It nmeans that you can't unblock a whole channel. You
can say, |I'll let you have this material, but | can't

unbl ock this channel.

MR OLSON:. The -- the --

QUESTION:  God knows what el se there is out
t here.

MR. OLSON. The statute put it in terns of bona
fide research or other | awful purposes. That -- there's
bound to be sone interpretive -- given the joints there.
And again, to the extent that that would trigger a funding
decision wth respect to the enforcenent authority or
sonething, that's appropriately raised in an as-applied
chal | enge.

| think it's inportant to stress the converse of
what the appellees are asking for here. They're asking

this Court to nake a judgnent that the First Amrendnent
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prohibits them fromexercising the discretion to nake that
ki nd of choice with respect to the Internet that they've
al ways made or traditionally nmade with respect to the
books on their shelf.

The consequence of that, it seens to ne, would
be strict scrutiny applicable to librarians' judgnents
with respect to not just the Internet, but mcrofilm
tel evision, other nediumthat mght -- other nedia that
m ght cone into the library, and that |ibrarians, instead
of spendi ng noney on books, are going to be spendi ng noney
on | awyers defendi ng cases brought by authors saying, you
-- you violated ny First Armendnent right not to have
strict scrutiny, and that instead of |ibrarians making
t hese --

QUESTI ON:  But, CGeneral dson, Justice Wite
wote a nunber of opinions in the First Arendnent area
where he started out saying, this is a case about
billboards, or this is a case about sonething else. |
would think this is a case about the Internet. It's not a
case about books.

MR OLSON: Well, it mght be if the decision
was witten that way, Justice Stevens, but if -- if the
appel l ees are right, the types of decisions that
|'i brari ans have been nmaki ng, appropriateness is -- is the

word, quality, appropriateness, and appropriate deci sions
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-- it's -- it's in the record. Those types of decisions
the librarians are saying -- asking this Court to say are
subject to strict scrutiny and violate the Constitution.
This Court would have to nmake a First Amendnent

di stinction between the selection of a book and the

sel ection of another source of information.

QUESTION: But isn't there a practical
distinction that's got to be taken into consideration in
your argunent? And that is, not every library can have
every book. Sonething has got to be excluded. So we
start with the assunption that the librarians have got to
make these judgnents. W don't start with that assunption
in the case of the Internet at all.

And the question in the case of the Internet is

the different one. Can you require themto exclude

certain materials that it would be illegal for themto
have as -- as an abstract matter? Sure, | suppose.
But the -- the tough question is, can you

require them necessarily to exclude a great deal nore
about which they nmake no deci si on what soever and which
woul d be perfectly legal for themto have?

MR QOLSON: Justice Scalia -- | nean, Justice
Souter --

QUESTION:  You do nme a great honor. But | --

(Laughter.)
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QUESTION. | am Souter.

MR CLSON. | think I was expecting the next
guesti on.

(Laughter.)

QUESTION: | wasn't even | eaning forward.

MR OLSON: Nothing is being --

(Laughter.)

MR OLSON: Nothing is being required of the
library. The library, if it chooses --

QUESTION. If -- if they want them But you're
-- but you're right, sure.

MR OLSON: If it wants to.

But the case cones to this Court in the posture
that the district court has held and the appellees are
arguing that for the library voluntarily to nake that
choice on their own, irrespective of any Federal
Gover nnment subsidy or anything, would violate the First
Amrendnent rights of their patrons.

QUESTI ON:  CGeneral d son, what does the record
di sclose is the percentage of |lawful material that is
excl uded under these software prograns as opposed to
material that is unlawful for the library to --

MR OLSON. Well, the -- the testinony was
varied, Justice O Connor. One of the -- one of the

findings of the district court was that tens of thousands
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of pages of material may be erroneously bl ocked. Now, the
problemw th that is that different filters m ght bl ock
different things. Sites nmay be unblocked. The filter may
be set aside. But even if it's tens of thousands of the
-- of the 2 billion pages of material that is on the
Internet, we're tal ki ng about one two-hundredths of 1
percent, even if it's 100,000, of materials would be
bl ocked.

If it -- if it please the Court, | would like to
reserve the remai nder of ny tine.

QUESTION:  Very well, General d son

M. Smth, we'll hear fromyou

ORAL ARGUMENT OF PAUL M SM TH
ON BEHALF OF THE RESPONDENTS

MR SMTH M. Chief Justice, and may it please
the Court:

The Children's Internet Protection Act is
unconstitutional for two separate reasons.

First, the act does require libraries accepting
Federal funds to engage in conduct that is itself at |east
presunptively unconstitutional. Strict scrutiny does
apply, we say, because the --

QUESTI ON: What -- what cases are you relying on
to say that the libraries would be required to engage in

-- in conduct that is presunptively unconstitutional?
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MR SMTH This Court's whole series of cases
i nvol ving the public forumdoctrine, Your Honor, which I
noticed was -- was not really nentioned by ny col |l eague,
M. d son.

The Internet, when it cones into the library, is
-- all of the information avail able on the Internet, as
di verse as human thought -- imrediately available to the
patron. It is the nost pure formof public forumthat you
can possi bly i nmagine.

QUESTION:  Yes, but it begs the question. The
-- the point is that the Governnent is saying, if you want
to get our noney, you don't let it all cone in. So it is
not -- it is not a public forumonce -- once the -- once
the bl ocking is applied.

MR SMTH  Well, Your Honor, the whole question
about whether the library could do it this way depends on
how you view the public forumdoctrine. And the -- what
the Court has said again and again is in deciding whether
something is or is not a public forum you | ook at whet her
the access is selective or general. That -- that's what
the termnology was in the Court's case --

QUESTION:  You're not relying, at any rate, on
cases dealing with libraries as such.

MR SMTH No. No, Your Honor.

QUESTION:  You're relying on a nore general --
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MR SM TH. Applying the Court's general
holdings in -- in a whole series of cases to try to decide
whether this is a public forum a designated public forum
created --

QUESTI ON: You concl ude that -- you concl ude
that a library is a designated public forum

MR SMTH The Internet termnals in the
|ibrary are a designated public forum Your Honor.

QUESTION: Not the whole library?

MR SMTH. Certainly not. W do not say that
strict scrutiny applies to the decisions that the library
makes about whi ch book to buy because when the library
buys books, it chooses books one by one. It engages in
sel ective access as opposed to general access.

Wth the Internet, on the other hand, the entire
world of -- of content that is on the Internet is there
available to the patrons. It has not been selected --

QUESTION:  Not --

MR SMTH -- by the library in any way.
QUESTI ON: Not necessarily. | nmean, a library
says -- and sone have -- sone did this before -- before

the Federal statute was in effect. A library says,
there's this whole wide world of the Internet out there,
but we don't want all of it. Sonme of it is garbage, and

therefore we're going to block the obscenity. W' re going
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to block the child pornography, and we're going to bl ock
the -- the pornography that's harnful to children. Now,
once they've nade that decision, hey, presto, it is not a
public forum anynore.

MR SMTH That -- that -- with respect,
Justice Scalia, the way the public forumdoctrine works in
our judgnent -- and we're basing this as -- as close as we
can on this Court's cases -- is that the one thing that
Governnent can't do is allow all content under the sun,
not even know ng what content is there, and then excl ude,
cull out one area of disfavored content. [If -- if you say
that that exclusion, that -- that pointing at that one
particul ar area of content and excluding it, is the sane
as not making it a public forum then -- then the public
forum doctrine no | onger has any neani ng.

QUESTION. Is it also a public forumif it's a
public school library?

MR SMTH The -- the case of a public schoo
library is a-- is a nore difficult case.

QUESTION: | just want a yes or no answer. On
your theory is it or is it not a public forumif it's in a
public school library?

MR SMTH. | think, Your Honor, | can't give
you a yes or no answer.

QUESTION:. Well, | need a yes or no. You either
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do think it is or you don't think it is.

MR SMTH. | would have to know how t he
policies are of the school --

QUESTION:  No, no. Exactly everything is the
sanme. | just want to know on your theory of the public

forumdoctrine is the 10th grade library or in an

el enentary school or a high school -- they have -- they do

exactly what the libraries do here. 1Is it a public forun®
MR SMTH Then | -- then | do say it's a

public forum Your Honor. |[If they allow students --

QUESTION. Al right. So on your theory of the

case --
MR SM TH: Yes.
QUESTION: -- then if it is a public forum the
el enentary school, Addison H Il Elenmentary School, has to

| et the worst possi bl e pornography go over the conputers
that cone into the public school library.

MR SMTH  Certainly not, Your Honor.

QUESTI ON: Because?

MR SM TH. Certainly not.

QUESTION:  That's what | want ny answer to --

MR SMTH First of all, all that hol ding that
it's a public forumdoes is -- is give you the |evel of
scrutiny that applies to the rule. Then you have to | ook

at the rule, apply the usual standards of narrow
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tailoring, less restrictive alternatives, conpelling
interests --

QUESTION:. No. W nmke all those sane argunents
that you've just nmade and say, |ook, there would be all
these other alternatives and all -- all the -- I'm-- |I'm
just -- I"mnot putting a -- I'mputting a difficult --
what to ne is -- is a difficult problemw th your
doctrine. And |l -- | want to see howit works here.

MR SMTH. But | think the Constitution
anal ysis may well cone out differently wth respect to

young chi | dren, Your Honor.

QUESTION: Well, but I -- 1 need to know fairly
specifically because | don't want if there -- if -- to ne
frankly if -- if your theory of it neans that every public

school has to have a conputer attachnent which bring this
material into the school, | suppose a |ot of schools
woul dn't have conputers at all in their libraries. And --
and that is worrying ne. So |I'd appreciate --

MR SMTH \Well --

QUESTION: -- a fairly definite answer on this.

MR SMTH.  Your Honor, | think that -- that,
first of all, classroons are different fromlibraries even
in the school context because a school classroom --
library -- a conmputer is obviously not used for

I ndependent research. |If the -- in the library situation
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i n the school, you would have different age groups. You'd
have di fferent considerations. You' d have different
policies. There's a lot of different things that coul d be
di stinguished fromthis case.

And | think it -- it's inportant --

QUESTION:  So your answer is that in your
opi nion now you think it probably would be constitutiona
as applied to school libraries but not as to public
| i braries?

MR SMTH It -- it may well be, Your Honor,
dependi ng on the age group, depending on the
ci rcunst ances, depending on the way the -- the library is
used by the students.

QUESTION: M. Snith, why shouldn't we be
conscious of the holding of this Court in Denver Area v.
the FCC where the Court concluded it mght be premature to
apply forum anal ysis due to changes taking place in the
| aw, the technol ogy, and the industrial structure rel ated
to tel ecommuni cations? | nean, this too seens to ne an
area for caution, is it not, in inporting wholesale public
forumanalysis in the library?

MR SMTH Well, Your Honor --

QUESTION. | would think Denver Area woul d have
sone bearing on that.

MR SM TH  Denver Area has a substantia
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bearing and | think it's one of the strongest cases
supporting our position. It is true that the Court did
not go -- it -- the -- the plurality opinionin -- in the
case did not go so far as to say we're going to apply a
public forum analysis and strict scrutiny, but -- but
Justice Breyer's opinion went nmuch -- very close to that
and said we're going to apply very hei ghtened scruti ny.
We're going to |l ook very carefully at this.

And this was a law that is in many ways cl osely
anal ogous to what's going on here. It was a |aw that
said, we have a public access station. Anybody fromthe
outside world can cone in and put whatever progranm ng
they want on that station, but we're going to exclude
i ndecency, just that one area of content, because we don't
t hi nk that bel ongs in the hone.

QUESTION: But the -- the other part -- assum ng
It's sone kind of stricter than just reasonable, however
that is brought about, the -- I'mvery nmuch concerned al so
about sonething Justice Kennedy raised. If all that this
statute neans is that a person who wants access to the
10, 000 deep -- whatever it's called -- what's the -- sone
special word. It's -- it's deeply like Star Wars al nost.
It's sone kind of Iike an extra galaxy that's very hard to
get to.

Al right. These 10,000 pages whi ch now were

32

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ W N P

N NN N NN P PP R P R PR PR
g » W N P O © © N O U0 M W N P+ O

bl ocked -- what he has to do -- that person -- is he goes
to the desk and says, please unblock it. | want to use --
| want to do research and this is blocking things that |
want. |I'mnot going to |look at material that is
absolutely unlawful, such as this very obscene nmaterial,
child pornography. And then the library is free -- wll
say, fine.

MR SMTH Well, Your Honor --

QUESTION:.  Now, if all that's necessary, you
have to go to the desk, what is the great burden on
speech? After all, | grewup in a world where they used
to keep certain materials in a special place in the
|ibrary and you had to go and ask for them So?

MR SMTH Well, Your Honor, the -- the way the
di sabling provision is set up, first of all, isit's
designed to give the library sone job to determ ne whet her
your purpose is bona fide or not. It says bona fide
research or other |lawful purpose. So the first problemis
you go to the librarian's supervisor who has the authority
under the statute to turn off the filter and you have to
explain to themwhat your purpose is to ook at the --

QUESTI ON: General dson said no, you don't have
to expl ain.

MR SMTH Well, the -- the statute on the face

of it says the library is required to inquire into your
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pur pose and nake a deci si on about whether it is a bona
fide research purpose or other |awful purpose for | ooking
at the material which has been filtered out by the -- by
the filter.

So you have a discretion problem of severe
proportions, | submt. Plus, you have a stigna problem
very nuch like the one --

QUESTION:  But not if you read other |awf ul
pur pose to nean everythi ng except the specific categories,
chi | d pornography, obscenity.

MR SMTH. They wll presumably have to have
sonme i nformati on about what sites you're interested in
| ooking at in order to determ ne whether that woul d be
lawful or not. So they will then have to inquire into,
well, what's -- what is it you need to get that's being
bl ocked? Wy are you looking at it? Is it lawul?

QUESTION: It doesn't say that in the statute.
Al it says in the statute is that the adm nistrator may
di sabl e a technol ogy protection to enable access for a
| awf ul purpose. So why couldn't you just sign a piece of
paper saying |I do not want to use this for an unl awf ul
pur pose? Period. End of the matter. Wat in the statute
prevents the library fromaccepting that?

MR SMTH Well, clearly the library is

responsi bl e for determ ning whether or not you fall within
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t he exception. Even if -- even if they're enpowered under
the statute -- and | think this is unclear -- just to

accept your representation without any further

expl anation, you still have the problemthat you're going
up to the -- to the librarian and saying please turn off
the snut filter. | need to get access to sone materi al .
So that -- that you're being required to do that. There's

a stigma problemvery nmuch |ike --

QUESTION:  Is there any ot her problen?

MR SMTH There's a third problem which is
you have -- a lot of tinmes this will only conme up in the
m ddl e of your research session. You won't know that
you're going to be bl ocked getting access to the

Republ i can National Committee site or to the site for some

orphanage that is trying to raise noney. There's -- since
the -- many of the blocks are so irrational, you can't
anticipate it. So you'll have to stop your session and go

talk to a librarian about getting this thing turned off or
getting this site unblocked. Sonebody will then have to
| ook at the site --

QUESTION: But in a library, when you're | ooking
for a book, it mght not be there, and you m ght have to
go to the librarian and order it or borrow it from another
institution. | don't think that's atypical of what

happens in research.
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MR SM TH. But certainly, Your Honor. But --
but our submssion is that you shouldn't just wlly-nilly
conpare the Internet in the public library to books and
how they' re handled by libraries because the Internet is a
public forum It is all of this content that has not been
prescreened or presel ected by the Governnent which they
are nmaking available to you --

QUESTION: But in this context, perhaps we
shoul d not inport public forumanalysis. It creates lots
of problens --

MR SMTH  Well, perhaps --

QUESTION: -- for instance, in public schools,
as has already been discussed. So it's -- and there is no
case fromthis Court saying that having an Internet in a
library creates a public forum That's what we're here to
deci de | think.

MR SMTH: Indeed, Your Honor. And -- and the
Court has repeatedly cautioned that when you' re nmaking a
deci si on about whether sonething is a public forum you
have to | ook at the particul ar nmedi um of conmuni cation
that is at issue, not the broader context.

So, for exanple, when the Court in Cornelius was
| ooki ng at the Conbi ned Federal Canpaign and trying to
deci de whet her that was a public forum the Governnent

said, well, it's the Federal work force. The Federal work
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force is not a public forum But the Court said, no, we
have to | ook and see what kinds of people have been given
access to the Conbi ned Federal Canpaign and allowed to
solicit funding fromthe Federal -- the Federal workers
and has it been done on a selective basis or a general
basis. Because it was selective, the Court ultimtely
determned that it's not a public forum

It may well be that --

QUESTION. Well, if you say that the world we
| ook at is the people using these prograns under the
Federal law requirenents in libraries, then it isn't a
public forum

MR SMTH  Well, Your Honor, if you allow the
Government to define its forumas all content under sun --
under the sun ever invented by manki nd except the piece
that they don't like, then | submt that -- that will be
the end of the public forumdoctrine because there wl|
never be any situation in which the Governnent will be
constrained in any way to censor out a particul ar piece of
content that it -- fromthe public forum

QUESTI O\ Desi gnated public forum doctrine.

MR SM TH.  Yes, Your Honor

QUESTION:  Traditional public foruns will always
be public foruns.

MR SMTH R ght, but I'm-- we're here in the
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context of designated public forunms. And if you all ow
content --

QUESTION: |'ve always had trouble wth that
doctrine anyway.

MR SMTH If -- if you allow the content --

(Laughter.)

MR SMTH -- to be defined as everything but,
that's okay. Then there -- there is no doctrine.

QUESTION:. So -- so a -- a library that chooses
not to get the Internet at all is not a public forum
It's only when it gets Internet termnals that it becones
a public forunf

MR SMTH Well, and it -- and then it has to
make another decision. Is it going to just turn the
Internet on or is it going to do what it could do, which
is to say we are going to treat websites |ike we treat
books. W're going to | ook at them one by one and deci de
whet her they shoul d be avail abl e, whether they neet our
col l ection devel opnent poli ci es.

QUESTION:  But | thought -- you said there are
two reasons why you should prevail, and we're still on the
first.

MR SMTH. | appreciate that, Your Honor.

(Laughter.)

QUESTION: But -- but you -- you said at the --
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at the outset that it would be -- as | understood it, that
it woul d be unconstitutional for you to do this on your
own initiative. And now you're saying that you coul d?

MR SMTH No, no, no. It would be -- it would
trigger strict scrutiny for a library to do exactly what
the statute requires. That's our subm ssion, whichis to
say if they allow the whole Internet in except this one
pi ece of content under the public forumdoctrine -- or
perhaps the Court wants to apply the kind of public forum
doctrine light of the whole question of whether --

QUESTION: | just want to be -- | just want to
be clear. Suppose this is a general public library.

MR SMTH Yes, sir.

QUESTION: Could it voluntarily do exactly what
the statute tells it it nust do?

MR SMTH  Qur position is that that would
trigger strict scrutiny that they would then have to
satisfy and --

QUESTION:. Well, and how would the strict
scrutiny come out?

MR SMTH  Excuse ne? Well, in -- in nost, if
not all, cases it would cone out against it. It would be
unconstitutional, clearly, because they're blocking a vast
amount of speech that is not even sexually explicit. And

so we have a narrow tailoring problem And there are nuch
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nmore -- nmuch nore effective, less restrictive alternatives
which we had all this evidence at trial about.

QUESTION:. And that -- and that is -- and that
I s because legally you would be a state entity denying
access to a designated forumto a -- a listener who is a
menber of the public.

MR SM TH. Exactly, Your Honor.

QUESTI ON:  Ckay.

QUESTI ON: What was your --

QUESTION:. What if the -- what if the facts were
changed in this way? The library -- I'"'msorry. Dd I --
no. Please go ahead.

QUESTION. No. | think we're still pursuing the
first --

MR SMTH Yes. I'mtrying to make sure | get
the --

QUESTI ON:  Sooner or later, | want you to get to
t he second --

MR SMTH | appreciate it, Your Honor.

(Laughter.)

QUESTI ON:  Ckay. One |l ast question before you
get to the second one.

What if the library said, we're not letting in
the whole Internet? W think there are sone sites that it

woul d be val uable for our research patrons to have. W' ve
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got to -- we're sinply going to select 100 websites or
1,000 out of the mllions that are there and we're goi ng
tolet themin. Wuld that be a violation of designated
public forunf

MR SMTH Cearly not, Your Honor.

QUESTI ON: Ckay.

MR SMTH There's no -- there's no argunent
that we -- we'd nmake that that would be unconstitutional.
They would then be letting themin as they woul d books,
using their collection devel opnent policies, deciding
what's val uabl e, and that would not be a violation.

QUESTION:. But -- but howdid -- | nean, it's
fine to say it's no violation of the Constitution. But
you're al so saying yet it remains a designated public
forum

MR SMTH No, Your Honor.

QUESTION:. Oh, it -- you agree it would not be a
desi gnated public forum

MR SMTH. Absolutely not. If they're not
| etting everybody in, as -- as general access. They're
exerci sing sel ective access.

QUESTION: But don't -- don't many libraries
al ready exclude, for exanple, chat roons?

MR SMTH It's not a question of exclusion.

It's a question of affirmative inclusion through
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sel ection --

QUESTION:.  No, no. | nean, but -- but ny
under standi ng was that sone libraries that -- that have
access to the Wb do not allow access to chat roons. They
don't think that that's a proper library -- library
function or whatever. At |least as to those libraries, |
assunme you woul d acknowl edge that there's no desi gnated
public forum

MR SMTH: No, Your Honor. W don't
acknow edge that excluding --

QUESTION. | didn't think you woul d.

MR SM TH. -- excluding an area of content can
take it out of the forum doctrine.

Let me get to ny second point, though, which --
which is --

QUESTI ON: When you start on your second point,
|l et me just ask you to comment on one thing because | want
to be -- | want the Solicitor CGeneral also to comment on
the sane thing. Do you think, given the state of the
record now, if we agreed with the Governnent's subm ssion
that the district court's rationale was wong, would it be
proper for us to decide to rule on the second theory?

MR SMTH Onh, clearly, Your Honor. | don't
think there are any -- any facts that it would be

necessary for the Court that haven't been brought out in
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that -- that trial and that |engthy opinion.

Now, our position with respect to point two

QUESTI ON: What is point two?

MR SMTH It is that libraries --

(Laughter.)

MR SMTH -- even -- even if the Internet is
preci sely anal ogous to books in the |ibrary context, that
sonet hi ng about the |ibrary context lets librarians in the
exerci se of professional judgnent that they ordinarily
exercise, even in deciding to edit the Internet, that the
Federal Governnent under the First Amendnment has no
busi ness using the spending power to try to distort that
medi um and push librarians away fromtheir professional
j udgnent toward the nost restrictive possible policy on
information flowinto the library setting.

I n other words, our second point is that a
library is very much like a public university which this
Court has several tinmes indicated is a -- is a special
sphere set off for the governnental pronotion of private
and free expression, that in that kind of a setting, the
Federal Government should not use the spending power to
| npose a one-size-fits-all policy about --

QUESTION. Is this a federalismconcept and you

-- and you would cite our cases |like Printz and so forth?
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MR SM TH. No, Your Honor. |I'mciting only
First Amendnent cases. | believe it is a First Anmendnent
concept that there are certain kinds of rel ationships or
certain kinds of institutions in which the anount of
speech that is being allowed is decided by the people who
are designated as professionals to run that institution.
For exanple --

QUESTION:.  So -- so your argunent would be the
sane if the -- if the State of California were doing it.
It's not just the Federal Governnent.

MR SM TH. Yes, Your Honor.

If it was done by statute. But -- but, for
exanpl e, professors should set the curriculumat a public
university. | don't think that the Congress can say to
the universities of this country, we've given you noney,
you therefore have to cut your departnents. |If you -- if
you take the noney --

QUESTI ON: How about -- can the board of regents
set the curricul unf

MR SMTH. | think it -- when you get to the
people who run the -- run the university as their job,
that's fine, yes, Your Honor.

QUESTION: | nean, that's pretty far-reaching.
It's very interesting. But the -- the question -- I'm--

| don't suppose you object to the Federal Governnent
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saying, even if it's noney to be spent on books, you
cannot spend this noney for material that it is unlaw ul
for the student to see, such as child pornography. Are
you objecting to that? Suppose the Federal Governnent
were to say, no child pornography.

MR SMTH Certainly not, Your Honor.

QUESTION:.  Certainly not, okay. So then what
you're objecting to is we let themcut that stuff out, but
you're objecting to the requirenent of a particular
t echnol ogy where the technol ogy nmay excl ude sone ot her
t hi ngs.

MR SMTH \Vell --

QUESTION:  That's your objection.

MR SMTH -- first of all, et me address the
book question. What this lawis analogous to is, as
applied to the book context, a | aw where the CGover nnent
says we're going to help you buy books. Here's 10 percent
of your book budget a year, and it doesn't just say you
can't spend our noney on books of a particular content.

It says you can't have in your |ibrary books of a
particular content. It starts to try to invade the
prof essi onal judgnents of |ibrarians about what books
woul d need to be to their patrons.

And we have here a situation where 93 percent of

the libraries have nade a nore |iberal, nore open policy
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deci sion than the one that the Congress favors, and
t hey' re now using the spending power to push themin --

QUESTION. Well, what if -- what if the Federal
Governnent said, we're going to give you 10 percent of
your annual appropriation and you can't use that noney to
acquire a particular class of books?

MR SMTH | think as long as it was vi ewpoi nt
neutral, Your Honor, and otherwise a legitimate |ine, that
woul d be not a problem But -- but here --

QUESTION:  Wel |, supposing you -- you can't use
it to acquire soft pornography.

MR SMTH To the extent one coul d define that

concept, | think that generally the Governnent -- the
Court has said the Government can decide what -- what the
noney that it uses to subsidize the -- the | ocal
governnent with -- what it will be spent on, but it can't,

| think, then expand the subsidy into attenpting to
regul ate things like the other book decisions that the
i brary m ght make.

QUESTION. Well, even in areas where it's
al ready against the law to have nmaterials that are obscene
or harnful to mnors? You think the Governnment has no
authority to prohibit its aid to be used for that?

MR SMTH O course not, Your Honor.

Certainly the Governnent can say that you shoul dn't nake
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avai l able materials to people that -- that -- for whom
t hey have no constitutional right to see them obscenity
for adults --

QUESTION: Right. Now, should we nake any
al l onance here? 1Is there any leeway, if you will, sinply
because the technology is not yet available to filter
perfectly where it's evident that there isn't a huge
per cent age anmount of things that are being excluded, but
the software isn't perfect?

MR SMTH Well --

QUESTI ON:  Shoul d -- should our doctrine take
that into account, do you suppose?

MR SMTH If -- if | mght, just in answer to
t hat question, Your Honor, take a noment to describe what

-- what it really is that the record shows about how t hese

filters operate because | -- | think that that's really
very hel pful.

What these -- these filters are, are lists of --
of sites that are banned for access in the -- in the

setting where they're -- where they're in effect, and the
-- the findings are that there's about 100, 000 sexual |y
explicit sites on the Internet at the tine of trial. And
SO we can assune that sonme hi gh percentage of that 100, 000
are on the list, 90,000 perhaps, because there were sone

that they m ssed constantly.
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Now, in addition, the court found that the --
the very sane |ist blocks at |east tens of thousands of
additional sites that are not sexually explicit at all or,
i f they have sexually explicit materials, are educati onal
They -- they teach peopl e about gay sexuality or they
teach them about safe sex techniques. And so we have --
on these lists is a proportion, a huge proportion, perhaps
25, perhaps 50 percent of the sites that are bl ocked that
are not illegal even for children.

Now, of the 90,000 or so that are bl ocked that
are sexually explicit, there isn't a shred of evidence in
this trial record that the Governnent attenpted to put in
about whether any of those are obscene. There was no
showi ng of any kind that the filters ever actually find
speech that is illegal for adults. And there's good
reason to think that there isn't alot of it on there
because clearly illegal nmaterial is distributed in a
different way than the -- than the way that would all ow
the filtering --

QUESTION. M. Smth, you used -- you said
per haps 50 percent. This -- and Ceneral O son said tens
of thousands of pages, but consider the --

MR SMTH Well --

QUESTION. -- inrelation to the Internet.

In this record, at least in this opinion, this

48

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ W N P

N NN N NN P PP R P R PR PR
g » W N P O © © N O U0 M W N P+ O

was the finding nmade nore often than any other by that

t hree-judge court, but every tine they used the word
substantial -- and they don't give us any 50 percent.
Subst anti al over-blocking is the word that's cone up over
and over again. | think you nust have said it in at |east
a dozen fi ndings.

MR SMTH If I could -- if | could address
that, Your Honor. The -- the court did say at |east tens
of thousands and they used the word pages at that point.
But it's quite evident, if you |look at the way they were
reasoning fromthe evidence, that they neant sites. And
the evidence is that there's about 11 m|lion websites on
the Internet, in -- in the accessible part of the Internet
and that 100,000 of those are the sexually explicit ones
and that the -- there are at |east tens of thousands nore
that are on the I|ist.

Soit's -- the Governnent al so says in their
brief that about one percent of the Internet is over-
bl ocked, which would be about 100, 000 sites.

So it is a substantial percentage. It is also a
substantial amount. And nost inportantly, it's a very
| arge percentage of what they're blocking is not what they
intend to bl ock.

QUESTION. M. Snith --

QUESTION:  Oh, you nean the CGovernnent --
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QUESTION:. -- can | ask you a question about --
about the public forumdoctrine? As | understood your
earlier answer, the Internet is not a public forumif a
i brary does not take all of it and chooses to excl ude
chat boxes.

MR SMTH No, that is not ny answer.

QUESTION:. Onh, that isn't your answer.

MR SMTH No. CQur answer is --

QUESTION: It -- it remains a designated public
forumeven if you don't take all of it, you say. Chat
roons. W don't want them

MR SMTH. The way for it not to be a public
forumis for themto decide affirmatively what they do
want to include, not sinply to say we'll take the -- the
content of 400 mllion people contributing to the
Internet, but we'll carve out one thing. If you allow
that, then there is no designated public forumdoctrine,
and the Court has repeatedly said the distinction between
a public forumand not is whether or not there's been
sel ective access, which -- by which it neans case by
case --

QUESTION:. Wiy isn't that selective access?

-- we don't want chat roons. And it's not a total free-
for-all, anybody wants to cone in and talk. No, we don't

want chat roons.
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MR. SM TH. Maybe chat roons are okay because
the question is whether that's a content-based excl usi on.
But clearly, here you have a content-based excl usion.

QUESTION: It isn't content-based. No. Ckay.
It's not a content-based --

MR SMTH And it --

QUESTION:. Now, so if they say no chat roons, it
doesn't becone a designated public forum

Wiy does it remain a designated public forumif
what they say is, in addition to chat roons, we don't want
that portion of the Internet that runs a risk of bringing
into our conputers obscenity, child pornography, materi al
harnful to children? W don't -- | don't really know what
it is but it's not worth it to us. So we don't want chat
roons and we don't want this -- you say it's over-
inclusive. It's not over-inclusive. It's whatever it
takes to keep out of what we're bringing into our library
those harnful materials. Now, why does that nean |I've
created a public forunf

MR SM TH. The fact that they may -- nmay or may
not think they have a good reason for doing it can't
factor into the analysis, Your Honor. The way the -- the
public forumdoctrine works is you | ook at whet her or not
they -- they have all owed access generally or not, and if

t hey have al |l owed access generally and then they say, but
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we don't want this, then that's a violation or at least it
triggers strict scrutiny.

QUESTION:. And that would also be a violation if
the Governnent paid for 100 percent of the cost of the
conmputer, both the hardware and the nonthly billing for
the Internet.

MR SM TH. Yes, because it lets in everything
in the world. Every comercial site, every catal og,
everybody's personal website, and a mllion other things I
can't even conjure up are all being allowed in and
provided to people in that setting. And then they're
sayi ng, except you can't have this.

Now, if that's permtted under the forum
doctrine, how can Sout heastern Pronotions be right where
they said you can have any -- any play except Hair? W
don't like Hair.

QUESTION:. Well, you can have it. You just have
to go up to the desk and ask for it.

MR SM TH. And you have to deal with exactly
the -- the discretion of -- of the librarian and about
whet her or not he or she is going to allow you -- allow
it. You have to deal with the stigma, and you have to
take the tinme out fromyour research session to go do that
if it turns out in the mddle of your research session

that -- that sone site that you need to go to. And you

52

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ W N P

N NN N NN P PP R P R PR PR
g » W N P O © © N O U0 M W N P+ O

have to decide to do it not seeing the site because you
can't see it to know whether it's valuable to you. So
when you're surfing the Internet, the vastly nore |ikely
outcone will be that anything that's bl ocked people wll
j ust bypass and go on to sonething el se.

QUESTI ON: What woul d your response be if -- if
you start where M. dson started and said, you don't have
to go through all of this? Al you have to do is walk up
to the librarian and say, |'man adult. | want it
unbl ocked. And it will be unbl ocked. Were -- where does
t hat | eave your position?

MR SMTH Well, it's not clear that the
i brarian would say yes. The librarian certainly doesn't
have to say yes.

QUESTION. | -- |1 think M. dson's suggestion

was that the librarian, absent sone extraneous reason

woul d say yes. So -- so let's add that to the mx. The
l'i brarian says yes, unblock. Wat is -- where's your
position?

MR SMTH It seens he's on a horn -- the horns

of a dilemma. Either that is sonething that has got a | ot
of stigma to it that very few people are going to do, so
it has the -- the effect of suppressing speech, or
everybody - -

QUESTION:  Is that your position --
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MR SMTH. That is ny position.

QUESTION:. -- that even to do that woul d be
stigma?

MR SM TH: Yes.

QUESTION:  So that doesn't solve the problem

MR SMTH  Sure. You ve got to go up and say
pl ease turn off the porn filter, Your Honor.

QUESTION: That isn't what he says.

MR SMTH \Well, that's what it is.

QUESTI ON:  He says, |ook, you block a | ot of

stuff. Just please unblock it.

MR SMTH Well, if it turns out that people
woul dn't be stigmatized by that -- and | think the court
bel ow was correct to conclude that they will be -- then --

then there's the second problem which is what -- what is
t he purpose that you' ve acconplished by requiring people
to go through this neaningl ess exercise other than to
deter them That is apparently then the only purpose of
it and --

QUESTION:  Well, it distinguishes an adult from
a child.

MR SM TH.  You can do that in many different
ways, Your Honor, that don't require anybody to approach
anybody. You sinply have a -- a card that they put in the

conputer that shows their age, and then it gives them
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what ever access the library decides is appropriate or
what ever the parents may have decided is appropriate for
the children. There are nmany |ess restrictive
alternatives including use of the filtering technol ogy as
an option, at the parents' option for different ages that
-- that can be considered and which were explored in depth
by the district court, which | nust say |ooked at this
i ssue very carefully, was very synpathetic to the probl ens
that arise with the -- with the sexually explicit content.

It said the one thing we can't do is have one
across-the-board answer even in one library, especially
nationally, to have Congress which has no know edge at all
about what conditions may prevail in any given library,
saying, well, we're going to push you, through the
budgetary process, toward our position even though 93
percent of the librarians have found a nuch nore suitable
set of solutions in less restrictive, sonewhat nore
subtl e, nore m xed policies than the one that Congress
decided in its wwsdomit should try to force on the
i brary community using the spendi ng power.

QUESTION. M. Smith, this -- this |aw covers
el enentary and secondary schools as well, but this
chal l enge relates only to libraries.

MR SMTH Only to public libraries, Your
Honor .
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QUESTI ON: Thank you, M. Smth.

General d son, you have 5 m nutes renaining.

REBUTTAL ARGUMENT OF THEODCRE B. (OLSON

ON BEHALF OF THE PETI Tl ONERS

MR OLSON: | would like to invite the Court's
attention to page 37a of the appendix to the
jurisdictional statement which is the decision of the
court below. In the first full paragraph, the court found
approxi mately 95 percent of libraries wth public Internet
access have sonme form of acceptable use policy or Internet
use policy governing patrons' use of the Internet.

Now, what the libraries are saying here is the
exercise of certain discretion violates the First
Anendnent rights of their patrons, and therefore every
time they exercise that type of discretion in this
context, they're subject to strict scrutiny.

What this statute does is gives the libraries
the right, if they choose to accept Federal funds, to nake
what ki nd of decisions, to exclude pornography which
there's no dispute in the record libraries have, fromtine
i mmenorial, chosen not to put in their libraries. So the
decision that they're making is the sane one they have
al ready voluntarily nade over the years.

It would inhibit their decisions to exclude

e-mail, chat, ganbling, dating services, and the other
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things that this part of the court below s decision held
that they are doing already. |It's the traditional type of
discretion that libraries have exercised with respect to
whet her they be -- want to be a fiction library or a
library that's specializing in this or that or technol ogy
or anything along those lines. So the type of discretion
that the librarians are saying violate their First
Amendnent rights are the types of discretion precisely

t hat they' ve been exercising for years.

QUESTION:  Ceneral dson, | hate to use part of
your rebuttal tine. But would you tell ne whether the
Gover nment thi nks we shoul d address the unconstitutional
conditions issue that's discussed at length in the
footnote if we agree with you on your principal
subm ssi on?

MR OLSON. | -- we have no problemif the Court
decides it, although it wasn't briefed and it wasn't the
deci sion below, but we don't think it's renotely possible
for this Court to decide that question in this context
agai nst the Governnent. |If -- if the libraries are right,
they're saying they don't have a First -- they can't have
it both ways. They don't have a First Amendnent right to
make this discretion -- discretionary decision with
respect to their -- the -- the materials in their library,

and then they turn around and say, allow ng us to nake
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that is an unconstitutional -- or giving us an incentive
to make that very decision is an unconstitutional
condi ti on.

This is a condition that's connected with
i braries' traditional decisions. |It's in an area where
the Governnment -- the Congress of the United States and
this Court has said the Governnment has a conpelling
governnmental interest already. It's a condition to the
use of the funds. This is not extracting fromlibraries
some separate, unconnected decision. It's connected with
t he actual use of the funds.

And it does not say that libraries may not stock
por nography. |If they want to abandon the years of
tradition of not stocking pornography on their bookshel ves
or in sone other form novies, whatever it mght be, they
can still do that without violating this condition.

So the libraries have plenty of choices. They
can not accept the public noney. They can accept the
public noney and use it in -- in the way that Congress
deci ded, which is consistent wth their traditional
exercise of discretion.

There's many di stingui shing factors between this
case and the cases in -- in which the Court has exercised
-- expressed sonme concern with respect to the First

Amendment | ssues here. It is not -- this case is not a
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regul ati on of speech, but the actions of a Governnent
acting in a proprietary capacity -- a library to nake its
own deci sions, deciding what to subsidize, what speech to
have in that |ibrary, what speech not to have in that

i brary.

The Governnment is nerely -- is nmaking a content
deci sion, not a viewpoint decision. There's no contention
that there's a viewpoint decision. The type of decision
that they say is being forced upon them which is actually
voluntary, is the sane type of decision that libraries --
i brarians customarily make.

The Federal statute and the library policy that
t hey' re conpl ai ni ng about expands information, it doesn't
contract information. And this Court said in the Arkansas
Educati onal Tel evi sion case, a jurisprudence that would
result in the constriction of speech, rather than the
expansi on of speech, would be a repression of First
Amendnent rights.

| f Congress can't put this condition --

QUESTI ON: Thank you, General d son

MR. OLSON. Thank you.

CH EF JUSTI CE REHNQUI ST: The case is submtted.

(Whereupon, at 11:26 a.m, the case in the

above-entitled matter was submtted.)
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